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/(ii) Marriages in a place where there is no local law available.

It has been admitted for nearly two hundred years that there
may be Peculiar circumstances which allow a marriage, not
solemnized according jo the lex loci cd^ratiorii^ to be granted
vffi3^*^^                           required by the common law of

England. What these circumstances are has never been very
Precisely defined, but the earlier authorities require, first, that
the parties should be British subjects or, semble, domiciled in
England; secondly, that their observance of the local forms was
prevented by~some insuperable difficulty. This second essential,
vague in the extreme, has been expressed in various ways. Lord
Stowell considered that 'legal or religious difficulties' might
justify a relaxation of the principle locus regit actum* while Lord
Eldon was clear that the parties might fall back on the common
law if they could not avail themselves of the lex loci or if there
was no lex loci.2 Story, relying upon the English authorities,*
1 was more forthcoming. He said:

The exception to the general rule 'has been deemed to arise in
cases of a sort of moral necessity, and it has been held to apply to
persons residing in foreign factories, in conquered places, and in desert
or barbarous countries, or in countries of an opposite religion, who are
therefore permitted from necessity to contract marriage there according
to the laws of their own country.'4

According to a modern judicial view the two categories of case
in which the English courts are prepared to apply the common
law are where a member of a conquering army is married in
the conquered country5 and where the parties are, in effect, so
marooned that there are no local formalities with which they
can reasonably comply.

*This [second] category covers, for instance, areas in which no set of
formalities has ever existed, areas where chaos has so supervened that
conformity is a matter of insuperable difficulty, and areas where con-
formity would go contrary to the conscience.'6

what     Admitting, then, that in certain circumstances parties may
^ marry abroad according to the forms of their own law, the next

it common

law     * touting v. Smith (1821), 2 Hag. Con. 371, 391. See Earford v. Morris
(1776), 2 Hag. Con. 423.

*  Cruise, Dignities, 276.

*  Rudingv. Smith, supra; Latour v. Teesdale (1816), 8 Taunt. 830; R. v.
Brampton (1808), 10 East 282.

4 Conflict oftawS) s. 118.                                              s lnfra> p. 344.

*  Kochanski v. Kockanska, [1958] P. 147, at pp. 151-2, per Sachs J.